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Questa Resources, Inc., dba Questa
Mortgage; First National Acceptance
Company of North America,

V.

Clark B. Stott; Valley Honey Company,
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through the Internal Revenue Service;
Joan P. Knoefler; Maxine E. Knoefler;
Golden Equipment Co.; Bay View
Funding; and any person in

possession; and all other persons
unknown claiming any estate or

interest in, or lien or encumbrance
upon, the property described in the
Amended Complaint,
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Appeal from the District Court of Burleigh County, South Central Judicial
District, the Honorable Bruce B. Haskell, Judge.

AFFIRMED.

Opinion of the Court by Kapsner, Justice.

Randall N. Sickler, Mackoff, Kellogg, Kirby & Kloster, P.C., 46 2nd Street
W., P.O. Box 1097, Dickinson, ND 58602-1097, for plaintiffs and appellees.

Larry Young, pro se, c/o 246 700 S. 12th Street, Bismarck, ND 58504, for
defendant and appellant.



Questa Resources v. Stott
No. 20020267

Kapsner, Justice.

[11] Larry Young (“Young”) appealed a summary judgment foreclosing a mortgage
on property located in Burleigh County, North Dakota. We conclude the trial court
did not err in granting summary judgment to Questa Resources, Inc., d/b/a Questa
Mortgage, and First National Acceptance Company of North America (collectively
referred to as “Questa”). We affirm the judgment of the trial court, and we award
costs, including reasonable attorney fees, in favor of Questa and against Young in the
amount of $1500 under Rule 38, N.D.R.App.P.

I
[92] InJuly 1998, Valley Honey Company and Clark Stott executed and delivered
a promissory note to Questa for $175,000. To secure payment of the promissory
note, Valley Honey and Stott executed and delivered to Questa a mortgage on the
property. The mortgage was recorded on November 4, 1999. In January 2001, the
interest in the mortgage was assigned by Questa to First National Acceptance
Company of North Dakota.
[13] The mortgage contains a power of sale which, upon default of any of the terms
and conditions, permits the holder of the mortgage to foreclose its interest in the
mortgaged property to satisfy the debt. Valley Honey Company and Clark Stott
defaulted under the terms of the promissory note and mortgage by failing to pay
principal and interest owing and by failing to pay taxes, assessments, and insurance
premiums. Questa began proceedings in the trial court to foreclose the mortgage.
Questa moved for summary judgment, asserting there is no genuine issue of material
fact and Questa’s mortgage is superior to all other claimed interests in the mortgaged
property. The trial court granted Questa’s motion for summary judgment. Judgment
was entered and the property was sold. Larry Young appeals the summary judgment
foreclosing the mortgage on the property. Young claims an interest in the mortgaged
property by virtue of several quitclaim deeds.

II
[14] Young argues the trial court erred in granting Questa’s motion for summary
judgment because Questa has not complied with the requirement of N.D.C.C. § 10-

19.1-142(1), which specifies that “[a] foreign corporation transacting business in this
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state may not maintain any claim, action, suit, or proceeding in any court of this state
until it possesses a certificate of authority.” However, N.D.C.C. § 10-19.1-143
further explains N.D.C.C. § 10-19.1-142, and provides:

1. The following activities of a foreign corporation, among others, do

not constitute transacting business within the meaning of this chapter:

g. Creating or acquiring indebtedness, mortgages, and security interest
in real or personal property;

h. Securing or collecting debts or enforcing mortgages and security
interests in property securing the debts; . . .

[15] Weconclude Questa was not required to obtain a certificate of authority before
commencing an action in the trial court to foreclose the mortgage. Section 10-19.1-
143, N.D.C.C., specifically provides that the creation and enforcement of a security
by way of a mortgage is not transacting business in this state for purposes of N.D.C.C.
ch. 10-19.1.

11
[16] Young also contends Questa lacked legal capacity to commence a trial court
action because it was not licensed to do business as a debt collection agency. Young
did not raise this issue in the trial court. “We have repeatedly held that issues not
raised in the trial court cannot be raised for the first time on appeal.” Wenzel v.
Wenzel, 469 N.W.2d 156, 158 (N.D. 1991). We refuse to consider this issue.

v
[17] Questa asserts this appeal is frivolous and requests costs and attorney fees
under N.D.R.App.P. 38. Rule 38, N.D.R.App.P., provides: "[i]f the court determines
that an appeal is frivolous, or that any party has been dilatory in prosecuting the
appeal, it may award just damages and single or double costs, including reasonable
attorney's fees." An appeal is frivolous under Rule 38, N.D.R.App.P., “if it is
flagrantly groundless, devoid of merit, or demonstrates persistence in the course of
litigation which could be seen as evidence of bad faith.” Mitchell v. Preusse, 358
N.W.2d 511, 514 (N.D. 1984).

[18] Weconclude Young’s arguments were so factually and legally devoid of merit

that he should have been aware of the impossibility of success on appeal. Questa
submitted an affidavit outlining its costs, including attorney fees, which have been
incurred in this appeal. Young’s appeal is frivolous and we award Questa costs,
including reasonable attorney fees, in the amount of $1500.

\Y

2


http://www.ndcourts.gov/supreme-court/opinion/469NW2d156
http://www.ndcourts.gov/legal-resources/rules/ndrappp/38
http://www.ndcourts.gov/legal-resources/rules/ndrappp/38
http://www.ndcourts.gov/legal-resources/rules/ndrappp/38
http://www.ndcourts.gov/legal-resources/rules/ndrappp/38
http://www.ndcourts.gov/supreme-court/opinion/358NW2d511
http://www.ndcourts.gov/supreme-court/opinion/358NW2d511

[19] We conclude Questa was not required to obtain a certificate of authority prior
to commencing proceedings in the trial court to foreclose the mortgage. We affirm
the judgment of the trial court and under Rule 38, N.D.R.App. P., we award Questa
costs, including reasonable attorney fees, in the amount of $1500.

[10] Carol Ronning Kapsner
Dale V. Sandstrom
William A. Neumann
Georgia Dawson, D.J.
Gerald W. VandeWalle, C.J.

[11] The Honorable Georgia Dawson, D.J., sitting in place of Maring, J.,
disqualified.
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